January 29, 2011

Wendy Cooke

P.O. Box XXXXXXX
Sacramento, CA 95812

USDA/APHIS

4700 River Rd, Unit 84

Riverdale, MD 20737-1234

Via 1st class mail and email: ace@aphis.usda.gov
RE: Report of non-compliance of section 3.104(1)(i), Space Requirements

Miami Seaquarium

Customer ID: 3253

Certificate: 58-C-0147

To Whom It May Concern:
Let this letter stand as a formal complaint and report of non-compliance of the Animal Welfare Act 9 C.F.R. Part 3 – Standards, Subpart E – Specifications for the Humane Handling, Care, Treatment and Transportation, of Marine Mammals, Section 3.104(1)(i) at the Miami Seaquarium, 4400 Rickenbacker Causeway, Key Biscayne, FL 33149.

On March 10, 2010, a letter was sent to me from Chester Gibson, Deputy Administrator of Animal Care APHIS. (See attached)  This letter was a direct response to the concerns I brought forth to APHIS regarding size of the killer whale tank at the Miami Seaquarium which houses Lolita. I was concerned that the minimum horizontal dimension of Lolita’s tank did not meet the minimum requirements of Section 3.104(1)(i) of the Animal Welfare Act (AWA). 

The letter from Mr. Gibson reads:

While many people have expressed concern about the size of Lolita's pool, our

measurements indicate that it meets the AWA space requirements for marine mammals.

The figures specifying the minimum space requirements are taken from section 3.104 of

the AWA regulations. 
And

Finally, the minimum horizontal dimension (MHD) requirement is 48 feet; the actual

MHD measurement is 80 feet in one direction and 60 feet in the other. We did not include the medical pool area in our MHD measurements of the main pool. Therefore, use of the medical pool area does not diminish the size of the main pool. 
According to the letter I received from APHIS’s Animal Care Deputy Administrator, Chester Gibson, the actual MHD measurement of the main pool is 60 x 80 feet and the medical pool was not included in APHIS’s measurements.  
Lolita is approximately 21 feet long. In order for her tank to be 60 feet wide as stated by Mr. Gibson, the tank would be approximately three times Lolita’s body length (from the edge of the main pool to the center trainer’s platform).
And if the main pool met the minimum 48-foot MHD requirement of the AWA, Lolita’s body length should be able to line up horizontally a little more than 2 times.
Below is a picture of Lolita in a horizontal position in the center of the main pool, with her tail flukes near the sidewall of the pool, and her body extending directly toward the main stage. This picture clearly shows that the MHD of Lolita’s main pool (measured between the side of the pool and the main stage) is nowhere near three times her body length (60 feet). It also shows that the MHD on this axis is not even twice her body length (and therefore below even the minimum 48- foot MHD requirement of the AWA). 
[image: image1.jpg]



In addition to this photographic evidence, Google Earth also confirms that the APHIS measurement of the main pool detailed by Animal Care Deputy Administrator, Chester Gibson, is incorrect.
Below is a screenshot I took from Google Earth showing the 80-foot horizontal axis measure by APHIS to be correct. Google Earth indicates a measurement of 80.15 feet, which conforms to the 80 foot measurement cited by APHIS.
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However, Google Earth also clearly shows that the other horizontal axis, from the sidewall to the main stage, measures only 35.08 feet, or 25 feet less than the 60 feet cited by Animals Care Deputy Administrator Chester Gibson. This measurement is also 13 feet less than the minimum 48 foot MHD requirement of the AWA. For this reason, Lolita’s tank does not meet the minimum requirements set out by the AWA, and is illegal. 
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Interestingly, according to Google Earth, Lolita’s tank does measure 60 feet in this dimension if you include the medical pool, which is 25 feet across (see picture below). Yet in the letter I received from Animal Care Deputy Administrator Chester Gibson, he stated that the medical pool was NOT included in the MHD 60 x 80 foot measurement which APHIS attributes to Lolita’s tank. 
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Google Earth makes no claims to the accuracies of their measurements, yet the distance being measured of Lolita’s tank is in a simple straight line with no curves, hills, etc. To test the accuracy of Google Earth’s measurements myself, I took a measurement of a football field, which most Americans know is always 300 feet long. Below is a screenshot of Camp Randall Stadium in Madison, Wisconsin which measures 299.46 feet. 
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Clearly, based on the photograph above of Lolita in her tank, as well as analysis using Google Earth, Lolita’s tank is approximately 35 feet from the sidewall to the main stage, the medical pool is 25 feet and the two combined yield an MHD of 60 feet.  Yet for Lolita’s tank to meet AWA requirements, the MHD cannot include the medical pool. For APHIS to claim that the MHD on this axis is 60 feet and does not include the medical pool is simply wrong.  The real MHD of Lolita’s main pool on this axis (excluding the medical pool) is approximately 35 feet. As such it does not meet the minimum 48 foot MHD requirement of the AWA. 
Based on this analysis, it is evident that the measurement APHIS is currently using to assess the legality of Lolita’s tank – the measurement claimed in the letter I received from Chester Gibson of APHIS – is incorrect and the tank should be re-measured accurately. It is APHIS’s job to enforce the law, and I am expressing my concern and this analysis to urge the USDA and APHIS to verify once and for all the exact dimensions of Lolita’s tank (excluding the medical pool), so as to correct a clearly incorrect measurement and take appropriate action, as required by the AWA based on that new and more accurate measurement. 
I respectfully request the following documents as this is a time sensitive matter;
Any and all documents pertaining to the measurements of the Miami Seaquarium’s killer whale tank which are on record with the United States Department of Agriculture and the Animal and Plant Health Inspection Services, including, but not limited to

1. What method or methods were used to measure the tank each time there has been a measurement taken by USDA, APHIS, Miami Seaquarium or any independent contractors hired to perform the measurements?

2. Who performed the actual measurements each time there has been a measurement taken? When?
3. What prompted the USDA, APHIS to re-measure the tank in 1995?

4. What were the findings regarding any/all tank measurements, if any? 

5. Any actual physical evidence of the tank measurements which will satisfy my questioning that the tank size is not 60 x 80 feet as APHIS claims.

As this is a time sensitive concern, I respectfully submit that the US Department of Agriculture and the Animal and Plant Health Inspection Service take the following actions immediately: 

1. Publically re-measure Lolita’s tank. 

2. Provide the public with actual physical evidence that Lolita’s tank is legally sized to meet the minimum requirements of Section 3.104(1)(i) of the AWA.

3. Provide me a copy of the documents regarding the new measurement with the physical evidence when the above action is taken. 
4. If the USDA or APHIS declines to conduct a re-measurement, providing the public physical evidence, I then request the reason for the decline in writing.

For more than a quarter of a century, APHIS has been the governing agency to ensure that facilities housing marine mammals for public display are meeting the minimum requirements of the AWA. For more than a quarter of a century, the public has been questioning the legality of Lolita’s tank size. This has lead to the unnecessary use of tax payer dollars and government spending due to USDA/APHIS employees who have continually responded to the numerous complaints regarding Lolita’s tank size year after year. The man power, costly resources and time which has been spent responding to complaints regarding Lolita’s tank size for over a quarter of a century can simply end with one simple act, a public re-measurement with actual physical evidence. 
If the USDA or APHIS declines to conduct a re-measurement, providing the public physical evidence, I then request the reason for the decline in writing. 
I do not wish to receive a standardized form letter for complaints about Lolita’s tank size.  I am requesting this complaint be answered directly with a prompt follow through in writing.
Respectfully,

Wendy Cooke

Any documents requested above are made under the Freedom of Information Act, 5 U.S.C. Sec. 552. 

I understand that by seeking copies of this information, there may be a copying fee. In order to help to determine my status to assess fees, you should know that I am an individual seeking information for personal use and not for a commercial use. I am willing to pay fees for this request up to a maximum of $50.00. If you estimate that the fees will exceed this amount, please inform me first. I can be reached at 510-375-1143.

I do however request a waiver of all fees for this request. Disclosure of the requested information to me is in the public interest because it is likely to contribute significantly to public understanding of the operations or activities of the government and is not a commercial interest.

If you deny any part of this request, please cite each specific reason that you think justifies your refusal to release the information and please notify me of appeal procedures available under the law.

Cc:  
USDA-APHIS-Animal Care East: aceast@aphis.usda.gov
USDA-APHIS-Policy & Programs: aphis.web@aphis.usda.gov
Eastern Regional Director: betty.j.goldentyer@usda.gov
Abbey Shaffer- Legislative Teams Leader: abbey.l.shaffer@aphis.usda.gov
Christopher Needham- Legislative Affairs Specialist: christopher.needham@aphis.usda.gov
James Ivy- USDA-APHIS: james.c.ivy@aphis.usda.gov
Bethany Jones- Dty Admin of Legislative and Public Affairs: bethany.x.jones@aphis.usda.gov
Edward Avalos- Under Secretary for Marketing & Regulatory Programs: ed.avalos@usda.gov
Kathleen Merrigan- Deputy Secretary of Agriculture: kathleen.merrigan@usda.gov
Tom Vilsak- Secretary of Agriculture: agsec@usda.gov
Barbara Kohn, DVM: Barbara.A.Kohn@aphis.usda.gov
Chester Gibson, Deputy Administrator of Animal Care: Chester.a.Gibson@aphis.usda.gov
Madeline Bordallo: madeleine.bordello@mail.house.gov
Eni F.H. Faleomavaega: Faleomavaega@mail.house.gov
Gregorio Camacho: kilili@mail.house.gov
January 29, 2011

Summary of Documents and Actions Requested by:

Wendy Cooke 
P.O. Box 1679 #3559

Sacramento, CA 95812

(510) 375-1143

Wendy.r.cooke@fnf.com 

Request for any and all documents pertaining to:
Documents requested:
1. What method or methods were used to measure the tank each time there has been a measurement taken by USDA, APHIS, Miami Seaquarium or any independent contractors hired to perform the measurements?

2. Who performed the actual measurements each time there has been a measurement taken? When?
3. What prompted the USDA, APHIS to re-measure the tank in 1995?

4. What were the findings regarding any/all tank measurements, if any? 

5. Any actual physical evidence of the tank measurements which will satisfy my questioning that the tank size is not 60 x 80 feet as APHIS claims.

Actions requested: 

1. Publically re-measure Lolita’s tank. 

2. Provide the public with actual physical evidence that Lolita’s tank is legally sized to meet the minimum requirements of Section 3.104(1)(i) of the AWA.

3. Provide me a copy of the documents regarding the new measurement with the physical evidence when the above action is taken. 

4. If the USDA or APHIS declines to conduct a re-measurement, providing the public physical evidence, I then request the reason for the decline in writing.
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